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Preliminary Statement 


This actior on b tiff-appellant USA 
USA April 8, 1975. It seel 

I! ) i for } t 

4 d 4 oT 
Melvi R \W ly } ! ‘ Y ¢ 0 
USAc] () ] en 7 | \ es ) fr) i pre 
limi lin to t of the restrict 
covenant in which Waldma ON 
d USAchem ers in his med territ 
USAchen npeals from the der of the Uy Stat 


District Court for the Northern District © Naw Yor 
(Foley, J.), entered June 17, 1975. wl ich denied and d 


missed USAcherm’s motion 


9 
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In USAchem, Ine. v. Goldstein, 512 F.2d 163 (2d Cir. 
1975), this Court reviewed a cjmilar restrictive covenant 
and held that it was valid to the extent that it prohibited 
defendant from soliciting former customers with whom he 
had done business in his assigned territory. However, the 
Court found that USAchem had been guilty of laches and 
further concluded, on the facts there presented, that irrep- 
arable injury had not been established. 


In the present case, USAchem has proceeded expedi- 
tiously in seeking to enforce its right to a preliminary 
injunction. Furthermore, under the facts conclusively estab- 
lished by the present record, irreparable injury has been 
demonstrated. If a salesman like Waldman, USAchem’s 
sixth best salesman out of approximately 1,200, can leave 
his employment with USAchem and, in violation of his 
restrictive covenant, systematically solicit his former cus 
tomers without fear of injunction until after a trial, the 
sales structure of this corporation, upon which its success 
is built, will be jeopardized. It is for this reason that 
review by this Court of the order appealed from is of the 


utmost importance to USAchem. 


Issues Presented 


1. Was the denial of a preliminary injunction by the 
District Court consistent with the applicable principles de 
fined by this Court in USAchem, Inc. v. Goldstein and the 


relevant facts established by the record? 


9 Are the alleged defenses raised by Waldman of sub- 
stance and sufficiently supported by the record to warrant 


+ ) 


denial of a preliminary injunction? 
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Statement of the Case 


USAchem markets, sells and distributes chemical prod- 
ucts throughout the United States.* It has established 
a valuable and extensive business throughout the country, 


including New York (6a).** 


USAchem employs approximately 1,200 commission 
salesmen and a large part of its business depends upon 
the orders generated by them (Ibid.). These salesmen are 
furnished with various sales materials and supplies and 
ave trained, aided and supervised by sales rianagers em 


ployed by USAchem (Ibid.). 


USAchem’s standard employment agreements for both 
salesmen and sales manage:s contain p.%t-employment 
restrictive covenants which are deemed esse -:ial_ to 
USAchem’s sales structure. USAchem’s salesmen and sales 
managers receive training in selling approximately 300 
different products developed to solve highly technical 
problems and needs of hundreds of varied industrial. manu 
facturing, institutional and municipal customers (135a 
136a). By the nature of the business, USAchem’s salesmen 
develop close personal relationships with its customers 
and represent the company’s sole field contact with those 
customers. The company has found that it generally takes 
18 months from the time a salesman leaves USAchem for 
his replacement to establish a eus 
the customers previously serviced by the former salesman 
(136a-137a). 

* These products include disinfectants, soaps, detergents. cleans 


ers, paints, water treatments, maintenance chemicals, chemicals 


for the contro] of water pollution, chemicals for the improvement 


of turf, lawn and ground, insecticides, adhesives, glue. germicides 
special coatings, degreasing and sanitarv supply and floor main 


tenance materials and other related products 


** Numbers in parentheses refe: vo pages in the Joint Appendix. 
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Waldman was hired as a salesman in January of 1968. 
He held a B.A. Degree in Economies from Syracuse Uni- 
versity and had attended one year of law schoo! (140a). 
At one time he had also been a stockbroker trainee with 
Bache & Co. (130a, 140a). However, prior to his employ 
ment by USAchem, he had had no experience selling chem- 
ical products, except for insecticides which he had sold in a 
family retail store where he earned approximately $800 a 
month (67a, 81a). Waldman also had had no experience 


in selling to industrial or institutional accounts (/bid.). 


On January 19, 1968, Waldman a: National Chem 
ch Corporation of New York, Inc. (USAchem’s pre 
essor) executed a Sales Representative’s Agreement 
assigning to Waldman as his territory three up-state New 
York counties (Albany, Greene and Schoharie) (20a). Two 
additional counties (Rensselaer and Columbia) were added 
by a letter amendment dated May 22, 1972 (21la). Wald 
man’s agreement previded that during his term of employ- 
ment and for 18 months after its termination for any rea 
son, he would not, himself or with others, solicit or divert 
the company’s customers in his assigned territory (20a 


21a). 


While Waldman was to be paid commissions on an ac 
count protected basis,* the territory assigned to him was 
not exclusive (198a, 200a). The company expressly veserved 
the right to do business in Waldman’s assigned territory 
under various trade names and to employ other salesmen 
in that territory (20a). Waldman received a detailed ex 
planation concerning the affiliated companies of National 
Chemsearch (now USAchem), including a company ealled 
Certified Laboratories (198a, 201la). 


*For a period of twelve months after a salesman sells to 


an 
\", 2.e., all commissions earned on 
that account accrue to that salesman (301a-302a 


account that account is “protect 
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After an initial period of training, Waldman began sel] 
ing for USAchem and continued as a salesman until Feb- 


ruary 3, 1975, when he voluw tarily resigned (15la, 199a). 


On February 1, 1970, after Waldman had been employed 
for approximately two years, he also executed a District 
Sales Manager’s Agreement, under which he agreed to 
train, assist and supervise salesmen of the company, for 
which he would earn (completely apart from the compen 
sation that he had earned and would continue to earn as 


a salesman) a weekly salary of ¢° 0 “or such other weekly 
salary or other compensation as the parties may from 
time to time hereafter agree upon” (24a). Over the ensu 
ing period of approximately four years, Waldman trained 
and supervised a few USAchem salesmen pursuant to 
this agreement (263a-264a). In lieu of £200 per week, 
USAchem paid Waldman a 2% override commission on 
sales made by any salesman trai.sed by him and who 
remained with USAchem for a Cesignated period (147a, 
260a, 263a-264a). Waldman accepted and retained ich 
compensation, without objection( Jbid.). The District Sales 
Manager’s Agreement contained restrictive covenants sim- 
ilar to those contained in the Sales Representative’s Agree- 


ment, except broader in geographical scope (27a-30a). 


During his employment with USAchem, Waldman proved 
to be an extremely successful salesman. He serviced ap- 
proximately 350 accounts, making an average of twenty 
solicitations per day (95a, 137a). Waldman achieved one 
of the highest volumes of sales of any of the company’s 
salesmen. Of the 1199 salesmen ‘mployed by USAchem 
in 1974, Waldman was the sirth largest earner (126a), 
His sales were 3.4 times the average among USAchem’s 
entire sales foree (Jhid.). Moreover, while USAchem 

' 


ordinarily earns a net profit of 15.8% on its gross sales 


Waldman was such a prolific salesman in terms of volume 


oF 


that USAchem earned 35.3% profit on his sales (125a- 
126a). 


The following is a summary of Waldman’s sales and 
by USAchem (70a; 


compensation during his employment 


Waldman Dep., pp. 34-53): 


Year Sales Compensation 
1969 $111,673 $34,310 
1970 152,384 43,282 
1971 182,560 50,590 
1972 172,173 58,129 
1973 202,626 65,879 
1974 910,803 66,625 
In addition to direct commissions on his own sales and 
the 2% override commission on sales by salesmen that he 


trained, Waldman received other financial compensation, 
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including cash vacation awards, the rig! » participate in 


a stock plan and other benefits (149a, 259a-264a). 

By 1974, Waldman’s relationship and rapport with his 
eusiomers became so strong that he decided to form his 
own company. On November 22, 1974, about two and a 
half months before he left USAchem’s employ, he filed a 
certificate of conducting business under the name of Elite 
Products (121a). In January of 1975, while still employed 
y- USAchem, Waldman began selling mops, brooms and 
brushes to USAchem’s customers under the Elite name 


(68a, 77a). 


As previously noted, on February 3, 1975, Waldman vol 


untarily resigned from his employment with USAchem 
(150a-151a, 199a). He stated he was leaving the chemical 
specialty sales business because he was “fa nervous wreck 
and sick and didn’t know what he wa ing to do” (199a). 
However, that very same morning he changed the name of 
Elite Products to “Dynachem” and filed a certificate of 


conducting business under that name (12la-1). 
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From ..e time he left USAch m, W 


Valdman has. inder 


the Dynachem name, sy tematically solicited and made 


Sales of products similar to and in e mpetition with USA 
chem’s products to the y. ry customers with whom he had 
dealt on b half of Us Achem (69a, 129%, 124a). 
SO, he has used USAc] m’s 


tomer information 


In doing 
customer lists and other cus 


acquired hy him while he was a USA. 
chem emplovee (68a 69a), 
On February 9, 1975. y ithin ty 


resignation, Dynachem made its first deli, ries (124a-1, 


199a). The imm liaey of thes deliveries eo firms that 
Waldn an had organized ind implemented his competing 
ousines hile still employ: by USAchem. 


Between February 3, 1975 and May 97 1975, Waldman 
made 184 sales. Of th 


i these sales, 169 were to USAchem 

ensty mers W ldman’s tota cnles volume d ring thi 
period wa $34.87 )98, of whiel $32,334.95 7 r t le 
fo customers formerly servic, iby Waldn for USAchem 
199 ar covery onely lv eo rmed that i full 
27 of Waldman’s sales of comnas hemieal prodnet 
have been { ( tor that ] ‘ormer!] old If 


he Intend to continne 7 ne ich »} fate and il 
nnles } 1 101} | from doiy 0 } court ordey (HOa 


0 Customers ¢ + hy forn "Th so] 


behalf of USAchem, WSAchem <4 If ble to achieye 


em 


'a quarter of Wal] Iman’ total) jy 
sales to these customers (195a) 


I 


USAchem hir d 


two sale mey Fulu i ) Pawret ar | 
David Waddington, to cover the a formerly solicited 
) W ildma 1 » "M4; ( Witt ‘ 
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from February 3, 1975 through May 27, 1975, the record 


shows the following: 

1. Fawcett made 92 solicitations of accounts formerly 

sold by Waldman on bn ilf of USAchem but could make 
» 299 6) (194a). By contrast, Wald 


only 14 sales totaling * 


man made ale o t) ry sal ustoms during 
1 of time totaun, $15,102.50 (Ibid.). 


9. In 2d ont: f the 32 slicitations } Fawcett, Waldman 


weett’s call ([bid.). 


had eold the iwecount ahead of Fr 


; () Mat h 5. 1975 to! r told Fav that 
it only hought by bid, but thereafter this same customet 
hough o! clit 1 I from Wal In ] on \pr ] 10) 175 

nd May 21, 1975) (1bid 

| Wad | ng mn 7 ‘ i) oO; tations of i ounts for 
mer | wv Wal " ) if of US * cher { yu 
mak ly 10 sal ta 1.340.65 (1bou) By co =f 
Waldman mad ya») il these m iston totali 
¢7.130.85 (Ibid.) 

5 Tn 11 out of the 40 { Wadd Wald 
man had Id th 0 head of Wadding eall 
(Thid.). 

(Cn March 21, 1975, counsel for USA ite to Wald 
ti ' i! ing that Waldn an lating h I 1 
tive covenant (124a-2). 

On April 8, 1975, USAchem brought this action seeking 
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ARGUMENT 


POINT I 


The District Court’s Denial of a Preliminary In- 
junction Is Inconsistent With the Applicable Prine:- 
ples Recently Defined by This Court and the Relevant 


Facts Conclusively Established the Record. 


Cir. 1975), this Court held that the restrictive covenant 
ed | USAchem in its sal n reements is valid 
to the ¢ t that if prohi it sman “Iron soliciting 
former customers with wl had done business In 
his assigned territo Ho r. the Court conciuded 
that USA m WwW not ¢ d to injur tion b iu 
\t had | ] ult i s ind be Lust on thé fact 
presented, irreparable Bi d not n demonstrated 
Id. at 168-609 
In the Golds i USA n’s former salesman had 
) ted | I ! 0 in it Iter h ré 
sioned from USAc Phere is evid that nu ( 
first fitter a) ndepend: operations Gold 
tein had ¢ 1 1 ] | isin from his rme! 
accounts. Howeve was also ¢ | ed that USA em 
had rep! 1 Gol ( h a sales ho thin a 
year had managea to rea h a level of saies % Imost equal 
to Goldstein’s past records at USAchem. 1, at 168. 
The Court noted that although Goldstein had started a 


competing business late in August 1972, USAchem did 


*T his accords wit well « ib ished New Yi t aw Pur / 
Associates v. Weitz, N.Y 1 267, 274 (1963). See { ' 
Eutectic Welding Alloys S« ( Inc. v. Rod ez, 480 F.2d 223 
996 (Ist Cir. 1973 interpreting New York law 

a p 


11 


iy Fae 
not commence an aetior ainst hh 


1972 and ‘lid yn t move for reliminary relief until Feb- 
ruary 22, 1973, some s r. Furthermore, USA 
che ] ( to a peal Lrom { its notoy fo. 
a pl ary in on until after t case was tried 


t i a exped 
tiou ia a] ction lyr l¢ romptiv attey discove 
f \ a dn in’ conc 1 wit} 0 nont after he Te! 
minated his en OVINneG! wit] "SAchey and began to 
solj USA Cust ers TSAchen’s 1 iotion for a 

mina njunct as! thin two months after 
commencen t of on. W eignt davs after its 
n ra preliminary inju m was denied USAchem 
ed s not f appea 
By cont 1 t has | Wa 9 h) iS sought to 
di Wald *s depositioy nitial scheduled for 
April 17, 19 hut : t101 vas delayed until 
\fy 1 1975 ¢ ey t him to i r documents Then 
on M Ist Waldma fuse to answer qnestions or 
, vy doeun eerning h ules to USAchem’s 
custi sin Fe ur , Loe On 1 rround that 
h materia releyva nd | | (in spite o 
1 ffey hy USAchem’s to stim t@ fT hold such 
information in trict confidence) (64a-66a), Upon USA- 
che z nh rent otior to I disecoy ry t} Dis 
trict Cou n M 1 197 eet Wa r ) ANSWe! 


The facts conclusively established by the 


present case also demonstra 


irreparable injury 
granted prohibiting 


customers. 
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(3) 
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] 
Waldman 


record in the 


hat USAchem will suffer 


preliminary 


from soliciting 


Waldman was an extraordinary salesmatl { 
In 1974 he earned $66,625 on sales of $210,80 
sixth largest producer of the 1199 salesmen 
USAchem. 
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POINT I 
The Alleged Defenses Raised by Waldman Are With- 
out Merit. 


1 

Waldmat erts t ie S ( \er 
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cause he neve id ! ( 
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ment (147a). The inter ! re that Waldman refers 
to | nowhere substan ted It quit lear from the 
terms of the rreement that it wa erminabl it will 
ind that Waldman could have rminated the contract at 


any time. However, he chose not to do co and indeed ac- 
cepted the 2% override commissions paid to him under 


the agreement for four years 


titi i 
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uae) | Sur r 1278 D.D-¢ 1970) I iT ery re. ' I 
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